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Abstract: 
Discrimination is generally conceived of as a feature of protectionism and the source of retali-
atory spirals. In this paper, I argue that this perspective on trade discrimination is conceptually 
and empirically deficient. The extent of discrimination is almost exclusively considered with 
respect to the form of cooperation, that is, the number of countries that cooperate. This view 
disregards the fact that the bargaining approach also determines the extent to which a country 
can discriminate in concession-making. By neglecting the bargaining method, the existing 
literature tends to underestimate the prevalence of discriminatory treatment in international 
trade and in periods of liberalization in particular. Furthermore, a case study of the govern-
ment procurement negotiations at the Uruguay Round shows that discrimination between 
countries and items may go along with and actually promote liberalization. On the basis of 
these insights, I make a first step toward a better understanding of discrimination by develop-
ing a baseline model explaining liberalization through discrimination. 
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1. Introduction 

Discrimination is generally considered an evil in international trade cooperation for empirical 

and theoretical reasons. In the empirical literature, unequal treatment of trading partners is 

perceived as an element of protectionism and of the Great Depression in particular (e.g. Kin-

dleberger, 1989). Theoretically, trade discrimination decreases global welfare. Unequal treat-

ment of importers tends to divert trade from efficient to inefficient producers, meaning that 

the use of resources is not welfare-optimal (Hoekman and Kostecki, 2001). 

In this paper, I focus on the empirical perspective on trade cooperation and argue that it 

is deficient in two respects. First, the question of discrimination is almost exclusively consid-

ered with respect to the form of cooperation, which is understood as the number of cooperat-

ing countries. Bilateralism is equal to discrimination between importers, whereas most fa-

vored-nation treatment and multilateralism are equivalent to non-discrimination (Jackson, 

1997, 159). This view on concession-making ignores the fact that the bargaining approach 

also determines the extent of discrimination. In light of this deficiency, the conceptual goal of 

my paper is to develop a systematic framework for the analysis of discriminatory treatment, 

which will be done in section two.  

The second shortcoming of the empirical literature is dealt with in section three. The 

problem lies in the perception of discrimination as an imminent feature of protectionism. An 

analysis of the negotiations on the liberalization of government procurement at the Uruguay 

Round shows that the most discriminatory mode of concession-making may go along with 

and promote liberalization. The bottom line of my paper is not that unequal treatment is with-

out problems because it has been the source of protectionism and retaliatory spirals. However, 

the fact that liberalization through discrimination is possible runs counter to the common 

claim that unequal treatment should be avoided at any price. Taking the procurement case as 
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the basis, I develop some causal propositions in section four that can be made subject to a 

systematic analysis in future studies. The fifth section concludes. 

2. The scope of discrimination: A conceptual framework 

At the heart of trade cooperation is the mode countries use to exchange concessions. Many 

empirical studies implicitly conceive of the mode as equivalent to the form of cooperation, 

which is either bilateral or multilateral. For example, Brown (2003) and Irwin (1993), repre-

senting two well-known empirical treatments of commercial collaboration, discuss the evolu-

tion of trade cooperation in the nineteenth and twentieth century by focusing on bilateralism 

and multilateralism. On the other hand, the literature yields descriptions of the bargaining 

approaches that were applied in the world trade regime after World War II. Hoekman and 

Kostecki (2001, 101), for instance, trace the choice of different bargaining techniques from 

the first GATT Round to the Uruguay Round. However, the different types of bargaining ap-

proaches are neither related to the issue of discrimination, nor are they considered in conjunc-

tion with the form of cooperation with which they were combined (see also Trebilcock and 

Howse, 1999, 116-119). Curzon (1965, 77) is the only one who briefly mentions that the ex-

change of concessions is a matter of both the form of cooperation and the bargaining tech-

nique. Yet this is only a side note in his analysis of the first years of the GATT and he does 

not systematically elaborate on this point. 

In sum, research that explicitly or implicitly deals with discrimination is divided into 

two bodies, each of which only sees half of the story. As I will explain in the following, this is 

a huge problem because the degree of discrimination depends on the number of countries with 

which a state cooperates and the choice of the bargaining approach. The failure to grasp the 

complete picture produces faulty descriptive inferences about the extent of discrimination at a 

given point in time. Since valid causal inference requires proper description (King, Keohane 

and Verba, 1994, chap. 2), the causal analysis of concession-making is indirectly undermined 
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as well. In order to remedy this shortcoming, I will now develop a comprehensive conceptual 

framework with which one can analyze the scope of unequal treatment in trade cooperation. I 

will begin with the form of cooperation, discuss the bargaining technique afterward and bring 

together the two dimensions at the end of the section. 

In the realm of international trade, the form of cooperation captures the number of coun-

tries that are involved in concession-making, which in turn hinges on the form of bargaining 

and the (non-)application of most-favored-nation (MFN) treatment. Negotiations between 

potential treaty partners can be bilateral or multilateral, depending on whether two or more 

countries bargain over the exchange of concessions (Gilligan, 2004). The difference between 

bi- and multilateralism can be best explained by an example. Assume there are three coun-

tries: A, B, and C. Bargaining is bilateral when each country can offer and receive different 

concessions from the two other states. Multilateralism is in place if all three countries ex-

change identical concessions, that is, if there is no discrimination between trading partners 

(Ruggie, 1992). Cooperation is multilateral, for example, when A, B, and C reduce their tar-

iffs on a specific commodity by fifteen percent. 

The second important issue that determines the form of cooperation is MFN treatment. 

It guarantees to a treaty partner that is entitled to MFN treatment that it will never be treated 

worse than any other country. In practice, the MFN clause requires extending concessions to 

all countries automatically and unconditionally if non-generalization would lead to differen-

tial treatment (Jackson, 1997, 157). In order to exemplify the functioning of the MFN princi-

ple, imagine a country having a couple of MFN treaties in place. Now, assume that it signs a 

new bilateral agreement with tariffs that are lower than any other duties it has in effect. Non-

discriminatory treatment then requires the country to extend the new tariff to all treaty part-

ners enjoying MFN status without receiving any concession in return. Although the treaty is 

bilateral, the contracting country gives a concession to multiple states, which is equivalent to 

making a multilateral concession (Schwartz and Sykes, 1996). 



 6

The combination of bilateralism and multilateralism with MFN treatment yields four 

forms of cooperation: bilateralism, MFN bilateralism, multilateralism, and MFN multilateral-

ism (table 1). At first sight, MFN multilateralism may appear superfluous because it combines 

two facets of multilateralism with each other. However, this form is only irrelevant if multi-

lateralism includes all countries in the world, insofar as there were no states to which a con-

cession could be generalized. This has never been the case in the history of trade because co-

operation has always been sub-systemic (Stein, 1984). For this reason, it is indispensable to 

examine whether or not MFN treatment is combined with multilateralism.1 

[***table 1 about here***] 

According to research dealing with discrimination (e.g. Brown, 2003; Irwin, 1993; Jackson 

1997), bilateralism is similar to unequal treatment, while MFN bilateralism and multilateral-

ism are considered non-discriminatory. Besides the neglect of MFN multilateralism, this clas-

sification ignores the fact that the form of cooperation does not say anything about the number 

of items that are subsumed under a specific concession. For example, a multilateral tariff cut 

of fifty percent on dark-red cars of three to four meters in length is not very impressive be-

cause it only concerns one commodity that is narrowly defined. Assuming that the tariff re-

duction on other cars is smaller, this multilateral deal effectively discriminates against pro-

ducers of non-red cars and vehicles of another length. 

For similar reasons, it is equally important to consider the scope of an MFN clause. 

First, countries have some leeway in specifying the breadth of an MFN provision. MFN 

treatment is only fully non-discriminatory if no items are exempted from its coverage, wheth-

er they are explicitly mentioned in a trade agreement or not. On the other side, MFN treatment 

is restrictively defined when it is only granted on those commodities that are explicitly enu-

merated in a treaty (Tasca, 1938, 125-138). Second, states enjoy discretion to autonomously 

design the national tariff schedule, which contains thousands of different commodities and 

their corresponding import tariffs. In principle, it is possible to construct a category for each 
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item imported from different countries and to impose tariffs varying from commodity to 

commodity. A famous example for a tailor-made definition of cattle is “large dapple moun-

tain cattle or brown cattle reared at a spot at least 300 metres above sea level and having at 

least one month’s grazing each year at a spot at least 800 metres above sea level” (taken from 

a German-Swiss treaty, cited after Viner (1951, 101). In the face of such categories, formal 

adherence to the MFN principle becomes almost meaningless because the number of coun-

tries to which a concession can be generalized is fairly small, if there are any at all. Thus, the 

non-discriminatory potential of an MFN clause is likely to be overestimated when one fails to 

determine its scope as well as the breadth of the tariff schedule. This is an important observa-

tion because MFN bilateralism has been the preferred form of cooperation for trade liberaliza-

tion (Irwin, 1993). In other words, the literature tends to underestimate the extent of discrimi-

nation in times of liberalization and, thus, the degree to which unequal treatment may be 

compatible with freer trade.  

As a matter of fact, it is common practice to undermine MFN provisions by expanding 

the number of items in the tariff schedule. For example, France considered abandoning MFN 

treatment in the early 1890s as a response to the depression that had started in the 1870s. The 

bilateral MFN treatments remained in place, but the schedule was diversified so as to intro-

duce discrimination through the back door (Haight, 1941, 52-56; Smith, 1980). Similarly, the 

United States substantially increased the number of items when pursuing liberal trade on the 

basis of the Reciprocal Trade Agreements Act in the 1930s. Again, there is evidence showing 

that this step was motivated by the goal of reducing the number of countries benefiting from 

MFN treatment (Tasca, 1938, 138-146). Tavares (2006) underscores that this strategy is still 

popular in present times. He shows that for European countries in the 1990s the generation of 

new categories was driven by the goal of undercutting the MFN principle and diminishing 

imports.  
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For these reasons, it is essential to analyze whether countries follow the item-by-item or 

the formula approach (across-the-board approach) in international cooperation (cf. Trebil-

cock and Howse, 1999, 116-119). Each item is treated on its own in item-by-item negotia-

tions, allowing countries to make concessions that vary from commodity to commodity. It is 

possible, for example, to decrease tariffs on red cars by 15 percent and duties on blue cars by 

twenty percent. In contrast, the across-the-board method means negotiating a formula that is 

automatically applied to a specified set of items, for example, an eighteen percent cut of tar-

iffs on all types of cars.2 One can further distinguish two variants of the formula method. The 

linear method decreases all tariffs by the same rate, whereas a harmonizing formula takes the 

initial tariff levels (or another factor) into account and makes the size of the tariff cut condi-

tional on this criterion, for instance, by reducing higher duties more than lower tariffs. This 

characteristic of the harmonizing approach allows for some degree of discriminatory conces-

sion-making between items. The more criteria one specifies, e.g., by distinguishing between 

twenty different tariff levels (zero to five percent, six to ten percent, etc.), the more unequal 

the treatment of the items becomes. The reason is that, ceteris paribus, the number of com-

modities subsumed under one criterion decreases with an increasing number of criteria on 

which a tariff cut is made conditional. Table 2 summarizes this discussion by ranking the 

three types of bargaining methods according to their discriminatory potential. It is greatest in 

item-by-item negotiations, moderate when one follows the harmonizing approach, and mini-

mal under the linear variant.3 

[***table 2 about here***]  

So far, I have discussed the form of cooperation and the bargaining approach in isolation. As 

explained above, a complete understanding of the extent of discrimination in international 

trade requires it to integrate both dimensions. Table 3 takes this perspective and ranks differ-

ent modes according to their discriminatory potential. The first two columns contain the form 

and the approach. The third column provides instances of cooperation that relied on the corre-
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sponding mode so as to exemplify that states consider all theoretically possible modes as via-

ble choices.4  

[***table 3 about here***] 

Discrimination is greatest when bilateralism is combined with item-by-item bargaining. This 

mode was common during the first half of the nineteenth century, which was characterized by 

“defensive protectionism” (Bairoch, 1989), and the Great Depression (Simmons, 1994). How-

ever, it was also applied in the successful negotiations over the liberalization of trade in ser-

vices at the Uruguay Round (Hoekman and Kostecki, 2001, chap. 7). The countries negotiated 

each sector separately and had the opportunity to exempt the bilaterally exchanged conces-

sions from MFN treatment for a period of ten years at the most. The empirical record shows 

that many countries decided against MFN treatment (WTO, 2001). 

 The three modes of cooperation in the second block of table 3 allow for a moderate 

degree of unequal treatment by combining a strong sense of discrimination in one dimension 

with less discrimination in the other one. Bilateralism in conjunction with a formula approach 

makes it easy to discriminate between trading partners, while rendering it impossible to treat 

items differently. Some smaller countries that were involved in the Uruguay Round negotia-

tions on government procurement applied this mode with respect to the liberalization of fed-

eral procurement (Graaf and King, 1995). They agreed in bilateral bargains to open all their 

federal procurement activities to each other, while at the same time withholding MFN treat-

ment from other states. The other modes subsumed under the second block combine the dis-

criminatory item-by-item method with multilateralism and MFN bilateralism, both of which 

embody some degree of equal treatment on the level of countries. A case of item-by-item ne-

gotiations under multilateralism are the Tokyo Round and Uruguay Round negotiations about 

rules on government procurement (Arrowsmith, 2003). As I will explain in detail below, the 

negotiations were multilateral inasmuch as participation was voluntary and the GATT mem-

bers that cooperated on government procurement were allowed to discriminate against outsid-
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ers. Moreover, the countries followed the item-by-item mode with respect to some rules. For 

instance, they distinguished between different types of tendering procedures that allowed for 

varying degrees of foreign competition. It would have been easy and more efficient to specify 

one tendering procedure, but the involved states instead preferred to choose between different 

variants. MFN bilateralism on the basis of item-by-item bargaining has been a popular mode 

of cooperation in the history of trade. It was prevalent in the second half of the nineteenth 

century, the first heydays of liberalization (Marsh, 1999), and the GATT rounds that took 

place between 1947 and 1962 (Kock, 1969). 

 The overall extent of discrimination is relatively small when countries apply one of the 

three modes that are given in the third block. The steel negotiations at the Kennedy Round are 

an example of MFN multilateralism combined with the item-by-item mode (Evans, 1971, 

103-106). A small group of steel-trading countries jointly agreed on tariff levels that were 

then generalized to other GATT members, which is equivalent to MFN multilateralism. The 

bargaining approach was of the item-by-item variant because the tariff levels varied across 

115 different types of steel. The attempt to liberalize government procurement in OECD 

countries on an across-the-board basis in the late 1960s is an instance of multilateralism in 

conjunction with the formula approach (Blank and Marceau, 1997). The OECD members of 

that time considered opening all their federal procurement activities to each other, which ef-

fectively meant that they intended to discriminate against non-OECD members. This idea was 

discarded, however, and it took until the Tokyo Round in the 1970s to liberalize procurement 

to some degree at least. France and Great Britain tried to liberalize their trade policies in the 

early 1880s by linking MFN bilateralism to the formula approach (Marsh, 1999, 130). More 

particularly, Great Britain proposed reducing all tariffs by ten percent so as to make it difficult 

for the protectionist forces in France to intervene in the liberalization process. But the protec-

tionists in France proved to be too strong and could avert the application of the formula meth-

od. 
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 Finally, MFN multilateralism and the across-the-board approach represent the least 

discriminatory mode of cooperation. An empirical example can be found in the multilateral 

negotiations over a formula to be applied to tariffs on manufactured goods at the Kennedy 

Round. Some countries, like Canada and Australia, did not participate in the multilateral talks 

because of “special economic or trade structures” and instead insisted on bilateral bargains 

with the other GATT members. These states in turn considered withholding MFN treatment 

from the special trading countries (STC), that is, they intended to discriminate between GATT 

countries that were involved in the multilateral negotiations over a formula and those that 

were not. The reason for this was the expectation that the bilaterally negotiated tariff cuts with 

the STC would be smaller than the multilaterally agreed-on across-the-board reduction. In the 

end, however, the GATT members decided against unequal treatment and the multilateral 

concessions were extended to the STC (Norwood, 1969; Preeg, 1970, 82). 

3. Liberalization through discrimination: The case of government procurement 

The previous section focused on the inaccurate description of discrimination in the current 

literature and proposed a conceptualization distinguishing between eight modes of coopera-

tion. This section deals with research that conceives of discrimination as something to avoid 

and a stumbling block to liberalization (cf. Krugman, 1991). I will show by the example of the 

Uruguay Round negotiations on the liberalization of public procurement that discrimination 

may go along with liberalization and actually foster it. This argument seems to correspond 

with Oye’s (1993) claim that bilateralism and discrimination may be necessary for the 

reestablishment of cooperation in times of crisis. My point is more general, however, inas-

much as I contend that unequal treatment may also be essential in promoting liberalization in 

normal times. 

To be clear about this at the outset, the message of this section is not that the negative 

view on discrimination is completely wrong. There can be no doubt that unequal treatment 
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has been the catalyst of protectionism from time to time during the last two centuries. Howev-

er, it is important to notice that this is not necessarily the case and that discrimination may be 

a prerequisite for the reduction of trade barriers. The case of government procurement is not 

exceptional in this regard inasmuch as there are other areas in which liberalization was 

achieved on the basis of discrimination. As mentioned above, for instance, subscribers to the 

General Agreement on Trade in Services (GATS) were allowed to suspend MFN treatment 

for a period of ten years, thus effectively discriminating between service providers of different 

countries. Therefore, cooperation on government procurement should be read as an example 

for a class of successful attempts to liberalize and discriminate at the same time. 

 Besides this empirical aim, the analysis of the government procurement case also has a 

theoretical component. Given my conceptual and empirical focus, I cannot present a full-

fledged explanation of when and how unequal treatment spurs liberalization and test it sys-

tematically. However, I will use the case of government procurement for the development of 

causal propositions in the next section. These hypotheses can then be made subject to a rigor-

ous test in another paper. Methodologically, the study thus follows the building block ap-

proach, that is, it represents the first step toward the analysis of a new topic that can be further 

examined in subsequent research (George and Bennett, 2005).5 

 

The first negotiations on protectionist foreign procurement practices were held in the 

Organization for Economic Cooperation and Development (OECD) in the 1960s. The talks in 

the OECD did not produce any success, however, and were transferred to a working group on 

government procurement at the Tokyo Round (1973-1979). The working group finally came 

to agree on the Government Procurement Agreement (GPA) at the end of the GATT round. 

The GPA contained a couple of provisions that aimed to promote competition for public of-

fers, for example, by enhancing the transparency of procurement procedures. Moreover, pub-

lic procurement was slightly liberalized by granting access to federal offers in a few sectors. 
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The GPA was one of the seven so-called Codes that GATT members were free to subscribe 

to, that is, participation in the procurement negotiations was voluntary. As a matter of fact, the 

number of parties to the GPA was small. Only 21 of all 99 GATT members that participated 

in the Tokyo Round signed the agreement (Anthony and Hagerty, 1979;Hufbauer, Erb and 

Starr, 1980; Pomeranz, 1979).  

Although the Tokyo Round GPA represented the first step toward liberalized pro-

curement, it failed to achieve much progress in this direction. The Uruguay Round (1986-

1994) represented the next big opportunity to expand the coverage of the GPA.6 It is interest-

ing to note that the parties involved aimed to achieve this goal by keeping the GPA negotia-

tions outside of the Single Undertaking (SU). The SU was one key feature of the Uruguay 

Round and was intended to stop the increasing fragmentation of the world trading system. The 

major sources of this fragmentation were the seven Tokyo Round Codes, since membership to 

each Code was voluntary. This situation was remedied by requiring all WTO members to be-

come a party to all Codes, except the one on government procurement (Reich, 1997, 133). 

The special handling of the GPA is remarkable because the volume of public pro-

curement and the welfare gains from liberalization are high (Hoekman and Mavroidis, 1997). 

There is consensus among observers of the Uruguay Round negotiations that the reason for 

the exemption of the GPA from the SU can be found on the domestic level. Public procure-

ment represented, and still represents, an important instrument for protecting domestic pro-

ducers from foreign competition. This can be best achieved by allowing only producers from 

selected countries to compete for public contracts, while keeping producers from all other 

states out of the market. An expansion of the GPA to all WTO members would have rendered 

the pursuit of this strategy rather difficult (Hoekman and Mavroidis, 1995; Reich, 1999, 279-

283). 

As I will explain immediately, a country’s accession to the GPA does not automatical-

ly eliminate the opportunity to discriminate between states insofar as bilateral item-by-item 
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negotiations determine whether foreign producers are allowed to compete for public contracts 

in a specific sector. The GPA did contain, however, a couple of rules regulating public pro-

curement (cf. Reich, 1999, chaps. 5 & 10). For example, the agreement specifies the value 

public contracts must exceed in order to be governed by the GPA at all. The lower the thresh-

old, the broader the range of the GPA and the less discretion a country has for protecting do-

mestic producers. For these reasons, membership to the government procurement agreement 

limits a country’s scope of action even if the question of market access is subject to bargain-

ing.  

The minimum goal of the Uruguay Round negotiations was to subsume all federal pro-

curement activities under the GPA. In addition, it was intended to broaden its coverage by 

including the procurement of services, sub-national entities, and state-owned enterprises 

(Brown and Pouncey, 1995, 70). To what extent this goal could be achieved was left to recip-

rocal bargaining. Similarly to the Tokyo Round, public procurement related to national securi-

ty and issues of public interest, like health protection, could be exempted from the negotia-

tions (Arrowsmith, 2003, 143-150). With respect to all other issues, the mode of cooperation 

was bilateralism in combination with the item-by-item method. In contrast to regular negotia-

tions on tariff reductions that were held on the grounds of the General Agreement on Tariffs 

and Trade, MFN treatment did not apply automatically to the bilaterally exchanged conces-

sions. As a matter of fact, MFN treatment was effectively absent because almost all countries 

decided against it (Reich, 1997, 136-137). Thus, the mode for negotiating the liberalization of 

government procurement was the most discriminatory one, namely, bilateral item-by-item 

bargaining.  

The most important bilateral negotiations involved the United States and the European 

Union (EU). Their prime goal was to get enhanced access to each others’ telecommunications 

and electricity sectors, which were particularly attractive because of a high volume of public 

contracts. The United States was at a disadvantage vis-à-vis European producers in the EU 
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market because the European Union had exempted the two sectors from the Tokyo Round 

GPA. On the other hand, most of the public procurement in the United States took place on 

the sub-national level to which the Tokyo Round GPA did not apply. The intention was to 

held the bargain on the basis of sectoral reciprocity, which is a restrictive variant of ordinary 

reciprocal negotiations on an item-by-item basis. Sectoral reciprocity means that a country is 

only prepared to grant another state access to a specific sector if this country opened the same 

sector for one’s own exporters (Arrowsmith, 2003, 110; Graaf and King, 1995, 442-445).  

The insistence on sectoral deals is interesting because it underscores the salience of dis-

tributional interests in the field of public procurement. Distributional goals also figure promi-

nently in ordinary reciprocal negotiations inasmuch as deals are struck on a quid pro quo basis 

(cf. Keohane, 1986). In principle, however, the pursuit of reciprocity does not preclude cross-

sectoral bargains like exchanging a reduction of ten percent on steel for a fifteen percent re-

duction on textiles. When the sectoral approach is followed, in contrast, the producers that 

benefit and suffer from liberalization must belong to the same sector. While it is not impossi-

ble to achieve intrasectoral deals, the negotiators’ maneuvering room is more limited when 

compared to regular bargains (Reich, 1997).  

Both the EU and the United States were strongly interested in an agreement and intend-

ed to settle their bargain by 1990. Nonetheless, the negotiations did not make much progress 

until 1993, when a Memorandum of Understanding (MoU) was signed. The MoU provided 

for access to each other’s federal procurement activities, including the salient electricity sec-

tor. However, no agreement could be reached on the telecommunications sector and sub-

national procurement. The EU and the United States further agreed that the MoU should serve 

as the basis for a more ambitious agreement to be reached within two years. 

The other countries that were involved in the GPA talks started intense negotiations af-

ter the United States and the EU had concluded the MoU. The reason for this pause was that 

the smaller states aimed to adjust their bargaining strategy and goals to the agreement be-
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tween the EU and the United States. As was the case for the EU, the main goal in the negotia-

tions with the United States was access to sub-national procurement. The US representatives 

that negotiated on behalf of the subfederal entities faced a difficult situation because of the 

latter’s resistance to allowing foreign producers to compete for public contracts. A few coun-

tries were able struck a deal with the United States and received better conditions in sub-

national procurement. The majority, however, was disappointed by the inability of the United 

States to make substantial concessions on the sub-national level and refused to come to an 

agreement. Moreover, they discriminated against the United States by withholding conces-

sions that they had exchanged in other bilateral bargains (Graaf and King, 1995, 445-450; 

Reich, 1997, 135-136). 

The noteworthy feature of this development is that the MoU was the impetus for the 

other countries to strike a deal with the United States and the EU as well (Blank and Marceau, 

1997, 117). The MoU improved the access of European producers to the US market and vice 

versa, whereas the conditions for the producers of all other states did not change. Losing 

ground in relation to companies in the EU and the United States could only be avoided by 

receiving better trading conditions too. In this view, discrimination proved effective in initiat-

ing further negotiations aiming at liberalization. It should be noted that the moderate success 

of the negotiations was unrelated to unequal treatment, which is what one should expect on 

the basis of the conventional perspective on discrimination. According to this view, the dis-

criminated countries should have pursued protectionism or even retaliatory action (cf. Cony-

beare, 1987). Instead, the limited success can be explained with the insistence on sectoral rec-

iprocity, which is difficult to establish for the reasons mentioned above. It should be empha-

sized that many parties to the GPA applied the same strategy with respect to non-subscribers 

to the agreement. For instance, the United States excluded outsiders from competing for pub-

lic contracts in sectors that it included in the GPA. The explicit goal was to “encourage addi-

tional countries to become Parties to the Agreement and to provide reciprocal competitive 
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government procurement opportunities to United States products and suppliers” (Reich, 

1997, 140-141. 

The United States and the EU resumed their negotiations on an improved MoU in late 

1993. The United States improved its offers compared to the MoU and the EU downsized its 

concessions in order to achieve reciprocity in the Marrakech Agreement. One additional rea-

son that the negotiations were finally successful was the limited acceptance of cross-sectoral 

deals in the procurement of commodities. The matching of access to the same sector proved to 

be too difficult and thus was abandoned in specific circumstances. However, sectoral reci-

procity still figured prominently even in the late stage and remained particularly prevalent in 

the liberalization of services (Blank and Marceau, 1997, 118-119; Reich, 1997, 137; 1999, 

296-297). The situation after the conclusion of the Marrakech Agreement was much the same 

as after the MoU took effect. The United States and the EU did not unconditionally generalize 

the concessions they included in the Marrakech treaty to other countries, meaning that addi-

tional negotiations were held. The final negotiations were partially successful, since both the 

EU and the United States were able to conclude a couple of additional deals (Arrowsmith, 

2003, 107-110; Graaf and King, 1995, 446-448; Reich, 1997, 137).  

The Uruguay Round GPA formally took effect for all its subscribers on January 1, 1996. 

Notwithstanding the lengthy and protracted negotiations, the coverage of the new GPA was 

remarkably broader than the Tokyo Round agreement (Arrowsmith, 2003, 40). All countries 

made all federal procurement subject to the GPA, so a major goal was achieved. Moreover, 

some progress could be achieved with respect to sub-national public contracts and the pro-

curement of services. When the Marrakech Agreement was signed in 1994, there was consent 

that all countries should remove all their exemptions from MFN treatment when the GPA 

comes into effect. This did not happen, however, because they remained in place after the 

GPA took effect on January 1, 1996 (Arrowsmith, 2003, 118, 140-142; Blank and Marceau, 

1997).  



 18

4. Theoretical implications 

The Uruguay Round negotiations on government procurement suggest that discriminatory 

concession-making is not necessarily evil, but may be helpful in achieving liberalization. Un-

equal treatment of the EU and the United States set an incentive for the other countries to ne-

gotiate an agreement on their own so as to (re)establish a level playing field. These incentives 

are absent when all states are treated equally, since the countries concluding a treaty have to 

generalize their concessions to their trading partners without receiving a concession in return. 

It should be emphasized that liberalization through discrimination was achieved in a field that 

is traditionally characterized by a strong sense of protectionism for the reasons mentioned 

above. The anti-liberalization sentiment became particularly apparent in the negotiators’ in-

sistence on sectoral reciprocity, which at least ensures that the producers that benefit and suf-

fer from liberalization belong to the same sector. 

The manifest protectionist interests and the welfare gains from liberalization are the 

reason why many scholars recommend multilateralism and the formula method (e.g. 

Hoekman and Mavroidis, 1997). The rationale for this argument is that protectionist produc-

ers find it much more difficult to intervene in liberalization when the same concession applies 

to all countries and sectors (Preeg, 1970). I do not dispute that non-discriminatory procedures 

may be desirable from a welfare-oriented perspective. However, the Uruguay Round case 

suggests that negotiators need to liberalize carefully in the face of a difficult environment, 

which requires bilateralism and the item-by-item approach. Seen the other way round, the 

MFN principle, multilateralism, and the formula approach may do more harm than good, be-

cause the non-excludability of concession-making might discourage states from cooperating 

at all. 

Indeed, there are examples where non-discrimination proved to be an obstacle to liber-

alization. For instance, one can refer to the negotiations between Great Britain and France in 

the early 1880s. The negotiations were protracted for a variety of reasons, so France entered 
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into commercial treaties with other European countries first. This increased the pressure on 

Great Britain because it did not enjoy MFN treatment on the commodities covered by the new 

French agreements. While this fostered the French bargaining position, it at the same time got 

more reluctant to exchange concessions with Great Britain. The change in the French bargain-

ing behavior was due to the knowledge that it would have to extend these concessions to the 

countries with which it had previously concluded an MFN treaty. In the end, France and Great 

Britain could only agree on mutual MFN treatment and did not engage in any concession-

making at all (Marsh, 1999, 128-146). 

 The observation that discrimination may be a catalyst for trade liberalization does not 

tell us anything about why this is the case. In the remainder of this section, I will make a first 

attempt to develop a political-economy account capable of explaining liberalization through 

discrimination. As was mentioned in the previous section, the annual volume of public pro-

curement is very large. Producers that are only operating in the domestic market have an in-

terest in protectionism, whereas multinational companies are seeking access to foreign public 

contracts. The salience of procurement for economic actors, and of international trade flows 

more generally, strongly suggests putting them center stage in an explanation of the choice 

between different modes of cooperation. An existing theoretical approach with which this can 

be done is the theory of domestic political support (Hillman, 1982). 

Political and economic actors are central in the support theory. With respect to the lat-

ter, it distinguishes between exporters and import-competers that are both assumed to be in-

come-maximizers. Import-competers try to achieve this goal by pushing for protectionism. In 

contrast, exporters aim to maximize their income through conditional liberalization.7 Both 

types of economic actors lobby the politicians in charge to implement their preferred trade 

policy (cf. Grossman and Helpman, 2001). It is further assumed that the support of economic 

actors is positively correlated with the effect of the national trade policy on their own income. 
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This means, for instance, that an import-competer reduces its support when the income de-

creases due to a liberalized trade policy and increases it when barriers to trade are raised. 

Political actors are conceptualized as office-seekers who want to remain or get into gov-

ernment. They need to care about the changes in the income of economic actors inasmuch as 

their support is an important resource for the pursuit of office. The problem political actors 

face in the gathering of support is that import-competers and exporters demand contradictory 

trade policies. Whatever trade policy is pursued, one type will increase and one type will de-

crease its support. As a consequence of that, political actors are concerned about the domestic 

distributional effects of their trade policy and seek reciprocal liberalization. Reciprocity al-

lows politicians to balance the domestic political costs of liberalization at home with the do-

mestic political benefits of foreign liberalization. This can be done by exchanging concessions 

in a way that the increase in support by exporters exceeds the decrease in support by import-

competers.  

So far, I have described the essentials of the support theory. While it has been hitherto 

exclusively applied to trade policy making and tariff-setting, I think that it is also fruitful for 

explaining the choice between different modes of cooperation. It can be hypothesized that 

political actors use the mode to achieve their domestic distributional goals (cf. Rohlfing, 

2008). The rationale for this conjecture is that the effect of a concession on the income of the 

economic actors depends on characteristics that vary from country to country and from item 

to item (cf. Rixen and Rohlfing, 2007). For example, if two foreign countries cut their tariff 

on a specific item by twenty percent, the effect will be different when the initial tariff level is 

one hundred percent in one country and twenty percent in another. In the face of such contin-

gencies, it is reasonable to assume that political actors want to account for the heterogeneity 

of foreign countries by adjusting their bargaining behavior to their tariff levels (and all other 

factors that vary across countries like price elasticity, trade volume, etc.). This is only possible 
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in bilateral cooperation inasmuch as it allows politicians to treat each trading partner on its 

own and to fine-tune concession-making. 

A similar argument can be made for discrimination between items, since the effect of a 

specific tariff cut also hinges on whether the item’s initial tariff level. Consequently, the pur-

suit of domestic distributional goals calls for the separate handling of commodities through 

item-by-item bargaining. On the other hand, one can hypothesize that liberalization is very 

difficult to achieve when cooperation is multilateral, involves MFN treatment, and follows the 

formula approach. Non-discrimination makes it inherently problematic to balance the costs 

and benefits of cooperation and to render liberalization feasible domestically. In the light of 

the support theory, discrimination thus is preferable to non-discrimination. 

However, the history of trade shows that unequal treatment is not without risk. In par-

ticular, it has been the source of retaliatory spirals and tariff wars (cf. Conybeare, 1987). The 

underlying problem is that discrimination creates trade diversion, which means that the coun-

tries granting each other favorable treatment gain trade volume at the expense of the states 

that are discriminated (Reich, 1997, 140). The latter can try to avoid trade diversion through 

liberalization, which is what happened in the field of government procurement. But trade di-

version may also spur retaliatory action inasmuch as it punishes the discriminating countries 

in the form of shrinking exports. The risk of retaliation and counterretaliation can be mitigated 

through equal treatment because then no trade diversion occurs (Jackson, 1997). The down-

side of non-discrimination is that it makes it impossible to pursue domestic distributional 

goals. Therefore, countries seem to face a dilemma when deciding between discriminatory 

and non-discriminatory modes of cooperation. 

Given this dilemma, one promising avenue for further research is to discern the condi-

tions under which discrimination is beneficial and harmful. On the domestic level, a factor 

one may focus on is the relative strength of exporters and import-competers. The stronger 

exporters are, the larger the incentives for politicians to liberalize trade policy as a response to 
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foreign discrimination because exporters have nothing to gain from retaliation and coun-

terretaliation. Correspondingly, the probability that unequal treatment will promote protec-

tionism is higher when import-competers are strong because they benefit from higher trade 

barriers at home. 

5. Conclusion 

This paper aimed to cast a different light on discrimination in international trade. Conceptual-

ly, it pleads for taking an integrated perspective on the extent of discrimination by considering 

the form of cooperation, MFN treatment, and the bargaining approach in conjunction. On the 

empirical side, I showed by the example of the Uruguay Round negotiations on government 

procurement that unequal treatment is not necessarily a detriment to successful liberalization, 

but may actually promote it. On the basis of the empirical insights, I used the theory of do-

mestic political support to make a first step toward an explanation of the choice between dif-

ferent modes of cooperation and their utility for trade liberalization. The baseline model I de-

veloped can be made subject to systematic quantitative and qualitative tests and thus hopeful-

ly marks the beginning of a better understanding of the role of discrimination in international 

trade. 
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Table 1: Four forms of cooperation in international trade 

  MFN treatment in place 
  No Yes 

Bargaining  
Bilateral Bilateralism MFN bilateralism 

Multilateral Multilateralism 
MFN multilateral-

ism 
 
 

Table 2: Types and characteristics of bargaining approaches 

Bargaining approach Characteristic 
Item-by-item Varying concessions across items 

Formula 
Harmonizing Identical concession across similar items 

Linear Identical concession across all items 
 
 

Table 3: Discriminatory potential of different modes of cooperation 

Discrimination 
Form of  

cooperation 
Bargaining  
approach 

Example 

Maximum Bilateralism Item-by-item  GATS at Uruguay 
Round 

Moderate Bilateralism Formula Government procure-
ment at Uruguay Round 

MFN bilateralism Item-by-item  GATT 1947-1961 
Multilateralism Item-by-item  Rules on government 

procurement 
Low MFN bilateralism Formula France-UK in early 

1880s 
Multilateralism Formula Government procure-

ment in OECD in late 
1960s 

MFN Multilateral-
ism 

Item-by-item  Steel negotiations at 
Kennedy Round 

Minimum MFN multilateral-
ism 

Formula Tariff negotiations at 
Kennedy Round 
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Notes 
 
1 One might wonder where regionalism, probably the most intensively debated form of coop-

eration in the current scholarly literature, fits into this conceptual scheme. A look at the num-

ber of treaty states of regional agreements shows that they overwhelmingly are bilateral 

(WTO, 2003a). 

2 The opportunity to determine the items to be subsumed under the formula makes it possible 

to discriminate between countries by selectively picking commodities that are and are not 

made subject to an across-the-board cut. Thus, countries always have some means to discrim-

inate in concession-making.  

3 For reasons of illustrative convenience, I will just distinguish between an item-by-item ap-

proach and a formula approach in the following. 

4 Since it is beyond the scope of my paper, I cannot deliver a stylized history detailing which 

of the modes was more frequently chosen than others at a given period in the history of trade. 

5 The empirical material that I present in the following is derived from a broad range of sec-

ondary sources written by experts that closely observed the development of public procure-

ment liberalization and the Uruguay Round negotiations in particular. 

6 In a strictly legal perspective, the renegotiations of the GPA were not part of the Uruguay 

Round. In practice, the negotiations were considered to be part of this round (Reich, 1997, 

132-133). 

7 Exporters want free access to foreign markets. Since foreign import-competers will lobby 

against liberalization so as to prevent increased imports, political actors abroad will find it 

difficult to unilaterally reduce trade barriers. However, it is possible to engage in conditional 

liberalization, that is, the political actors at home and abroad exchange easier access to each 

other’s market (Milner and Yoffie, 1989). 
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